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from the profession. 19 Also in 9nrK \r* 

impendent p, of , ega , ^^X^^^^±^^ 
accountability. 11 * °*" sd for """plaints or claims commission to 



decree 



immediately 
High 



up an 
ree, 

Europe 
unsure 



been removed ttSSt^J^T* who 
would be to determine whether the actin™ «f SITS' u b S ' The comm 'ssion mandate 

rights law and, in ca50 aT^ZTSdi^S^ Repfese " tative vioIated *PPU™bte h 
commission could be ^ alKty totSer^mT ° f rCSUlUn8 ,OSS ° r 
of individuals. The commission ZSdZ Tr^Sred h* ^ * Pr ° tCCt fte 1 

general international law including 1 It? ? make itS dec]S] °ns in accordance 
international organizations' The / ° f «? t * B ^ s POnsibiIity and responsibil 

^'^toB^lo^^uJ^^^.^^ln The Hague or some other 
institution such as the S^cS^^SSf"?- 80 ex P erien ^ re_ f 

community have been calling for a TecLt^T ?T ^ members of the int ^nati 
commission should be competed this^S 7 flw yeafS ' *• establ ^nt of 



commission 
have 
odate 
hjiman 
The 
ights 
with 
Jifr of 
neutral 
respected 
international 
this 
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C. 



by 



its 
Che 

H.gh 



19 European Camm' i 

64th plenary sessJon( para . 97 (Ven(ce f «y v/»«, d opted by the Venice Co mrnisslon al 

H,gh Representative's support, banned 598 poUc office^ for S S ^ ta ? a * 1MBl Police T ** with" 
Represents strons.y resisted any review o£ ^S. ta flit "Si deCCrtificatJ ™ P — ™» H f& 

Commission at its 62- pienarylXL, 98 cVen^T!^ S^ g Wflft,ftV * by 1,15 Ve « L 

/090608_en.asp. J 121,65 2009 > « vww.coe.int/t/eoinmissionerA'iewpoi] 

oxirtng •Jjudicao.y bodie.. * C ° u " of mm ™ RI « Ws . *• BiH Coiwitutta.1 court, iTofhfr 
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h^^ste^^^jSiS" a remedy is avai,aWe &r ,hose 

IV. Conclusion 

appeal! These S of the S^f mmis f r f5 lv « or J udi ^l Process, or opportunity to 
Court of BiH and i e Councfl ^eJ^TTTT ? fec °e nized * the Constitutional 
are the subject ItS^SSm^SSL^ fundamental human rights. Those who 
to the actions of the High" ^SSS^^^S^ **** "° ^ tScourse due 
only protect such hu3 SEtaES? 5,?™"'.*"- ^ Dayt0n Peace Accords »<* 
their protection. ToT^id Hell I t TS !? ernatioilaJ organizations to act for 
public office or enX^tt tfthe S R J!l ^ Wh ° ^ been removed f ™ 
commission must £• 3 S»l5IS^S <, ^ SSTSr^Si *?? Intem-tlo™! 
---ionabM t0 J-* this 
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P'CARD KENTZ & R OWE 



Picard Kentz & r 
1 750 K Street, N 
Suits 1200 
Washington, D,C 



October 14, 2009 



P™S gh Human 

Rights 

CU-12U Geneva 10 
Switzerland 



tei (202) 331-4040 
fax (202) 331 -40f 



npwe LLP 
20006 



Dear Madam High Commissioner: 



My Jaw firm advises th<* 

see? 5teSK^^«Kf?ft*™ 

2££ it - — - »« wish to have ^ ^ infomiation m thj 



issues.* 
» High 

- human 
establishment 
on 



Attachments 



Vours 




sincerely, 



Donovan Picard 




Picard Kentz & I 
an agent of 
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Republika Sr pska Urge, EU, Council of Europe to Back New Human Rights 

October 8, 2009 



Body 



^^^^^ 



in BiH 
High 
elected 
public 
deny 



the 

allegations 



High 
.tions 
High 
notion 



due 
BiH 
Have 
the 
Rigjhts, 



SElSJEl^l^ ir dividua,s ' li - lih ™ ds - «Un-* 

Representative determines *.« d21.V. ^ PPMl ' 1,16 P™"'*" by which the 

Cottrttadon and ri^^^ to wm£ nT? n£hB " S gUaraMMd io ,he 

continued despite their condensation £ A. n f , J H ' s * P" 1 ^' Thoae <*«■«» ' 
Venice Common, S SSSSwS£i?oSL2 T' ° ^Jr** A—Wy. 
and the Council of Europe's cKfiSfa HunTC" ^ """^ 

lacks jurisdiction to KSlStan T^nn"^ C< "f, h " S , ruled .- lhat,heC " m 
«tio M do«,t^ g .^ TOpon5ib °S™*f™ t „ft^^ presema " ve s actio " s *'< «» 

ffiT!it$J» Carn BO. and Counci, of Europe 
them to work to establish an indeoendent TZl 7 g * i '™. Minister M «o«d Dodik urged 
give individuals who X Tb^n ^S^dTTT^ C ° mm,Ssion ofres P<+d legal experts to 
commission's mUdateTwould 1 beTo dlZ I 5? 8lt T S a f ° mm t0 Seek fcdress Tie 
violated applicable human r^ts faw and ofltoL W ^"-^e's actio, 

resulting loss or injury Prime toZ^Z' n ?i! , VIO,atlolls > to determine the extent of any 

fotT ^.«BW^^^ ** a «*. i 

<to»fc^^d^^^j^2SLsr ,,,n ^ has brea ° hed w ° uid * 
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REPUBLIC OF SRPSKA 

GOVERNMENT 

^^^^^^^^ 



No.04/3.- /to/09 
Date: 07.10.2009. 



Mr, Thomas Harrimaiberg 
Commissioner for Human Rights 

F-67075 Strasbourg Ccdex 
FRANCE 

Dear Commissioner Hammarberg, 
I am writing to request your supoort 311 estnhii.t,} ^ . 

human right, arc violated, in S y ^2r?, to PMvMb fCCo ^ to *>« whose 
the lsS ue m detail, but have set forth thSSSSST' ' ^ attflChfld a ^ r Se ^S 

° ^^SSS^ immediate U .moved 
The process was conducted behind cloTd d^ J^.r ^ PuMc "V^^t indeSitZ 
Despite the severe harm to their potion of transparency or rule of U w 

no opportunity to challenge the aUegations SSET"^*? ° fficial5 Were ^ed no hearing 
The entire prosecutorial and judSCt£» mKS? ^ md no recourae * W 

prosecutor) was wholly ^cumvented Skce c^nt ^ ^ 

Representative has removed nearly 200 r 1997 > 
-dmuuttrttva or judicial process, or oppoSry ft?^^ ^ or ; 



appeal 
s aid 
Hi^h 
' hearing, 
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*J™ obligations of Council of 
Con^itution. Among the kgal prinSTre v ■ PeaCe Acco ^ and K 

remedy; (2) the right to a ft* f^ubl lt8 Clt,Z6ns: °> me ^ to an egctive 
(5 freedom of assembly and «?S ? rflSSw T^*"* Uw; < 4 > of»E fl 
(8) the right to take part inpubUc S ' (<9 * 400 elections ' C73 Protection of pro^TTd 

Council of Europe's PariiaS^Sly 5? ^ *4 k the 

Parliament's Committee on Lead LAfflZ J 5 the Vemcd Commission, and The FumJ* 
Ml that the High \SiSjSS^^S^!r ThC BiH C«UfiiS Cote 

the BiH Constitution. VfoktioSbf faS^M 100- Wan rightaproXlta 

scale undermine the respect ClS^SkS S w ^national agreement ofH^ a 
Council of Europe, other regional ana" e^ni^n^ international agreements upon which the 
itself are founded, & ^ eCOn0nUC secu ™y organizations, and the UnitedXons 

No legal Recoup A^gjjahjg 

Thos i 

ta^sj^as seskl&to have n ° ^ n» H ig h 

not to review its actions or proS^rerr^dv^T ^ ^"^8 Constitution ™Cour7 
from implementation of the CpS3 s ? *7 citizen of BiH fo ' or injury flotS 
before the European Court of LVtf n IO °\ The High Re P^ntative SmH 

junsdiction to hear claims Sng^%St 5? ?" ^ that £be Court doeTn* ihm 
engage the re^ibiiity of BiH wothsr ?? R ^ es ° ntati ve's actions and that S actions X™ 
n^cornrm-tted overuse n^5S" ^ 15 re ^le for the ^SST^SS 

the High Representative and urged settincTZ t ^° reooi mnended the end to such action 

removals by decree. And 12?^ of legal expert totS 



fcr 



be 
by 
the 



a 



S2^^ -mmission comprised of 

from their positions a forum to seek mrC provid< individuals who have been ^mVT J 

tt^rfJ? '*^n^«SSV^^ , 523Sr applicable taT 

£SS T Po^on for renting loss or XTb^^T? *° a PP co P««««n«dy aodt 
N^rfltounUi^^^^lc. Srpska fa commit^ to „,aeJ 
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In your 6 June arnote. vou wrntr «xvu<~. • . 

require from a democratic JZaZ?^SZ kt » S? f ' ^ CheCks md baIaDC « 4 we 
citizens from public office ^ ^ploL^Z l^^ " S ^.^ry powers to remove 
Vour article closed by observing, $^ J?J% Rv P Kaea ^^ without any check at all 
aw •" 2 I urge ^ to Lip vii&^^? a ^ m ^tional organization, J above & 
mtem a tional commission to ^^SC^Zv^ ^ ° f 311 ^P«^ 
Smoerel y- ^ ^esentauve's use of peremptory removal jxm 




publika Srpskfl 



0^ 



! I4 
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REPUBLIC OF SRPSKA 

GOVERNMENT 

■^FFJCEOFJ^EJ^ 

A I. Ilka rj»l . A t I >i-*n h ZTZ ~ — - - . — — — - 



v juj. mx, 9 e-m ai ] : kablT,t;t@vlgdars.noi 



No.04/1.- flM* /go 
Date: 07.10.2009. 



The Honorable Carl Bildt 
Minister for Foreign Affairs 
Kingdom of Sweden 
Swedish Government Offices 
SE-103 33 Stockholm 
Sweden 

Your Excellency, 

SXC^Sr:^ — - <* - European Union ^ 

tl» >». in deuil. but have set ZL ^SS^SSSi. " attaChKi " P8pet -*I tof 

police officials f rom ^SS^SXSS&^T "ST** 4<- " «™ 
The proses, was conducted behind closed Sni^ P ub i' c ™NoyLm indefMtelX 
Desprte the severe ham, to their livelihoods Md renltl? ^ """P-Wfy "» nil, of lJ 

no opportune to challenge the allegations SSS* ? ^" ,ls were affordwi n ° h«"™gl 
The entitt proaecutoria] »Sd judicial systo i" Bffl S ? ^J" " 5 ' Md n ° re0(,urae to »«*«<[ 
prosecutors) was whrfv ciumven Ti Sto, ? 8 "T '"'""^al judges^ 

RepresentaUve has removed nearly 200 oinzens of Bm Z, ? Qo ™.^™r 5 In 1997, the High 
admnustranv, or judicial process, or opportu^ £ decrcc ' wttout "utice or heartag 

a »|atl v p ,f Funrt.mc,- a-., p^ -,-. ,,,, s . r ^ ,. ^ g ^ 

&Tm&£dt££Z - J;-- ^violates the ..Oenera, Principles., sc, 
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•he PIC Spring Boj; T^f^S "olatedtTpT^^' 55 ' " -ifrf 
removal decision of the High Representative * B ' H bKi " JS,; of i,s ™Pl«=me«a.i^ f 

Counoilo,^,"'^,^ ^..strong condemnation bv 

Commmee on Legal Affata «dH<M»TStata a£X C °™>'ifl°n, The Europeao Porli- 



Committee Ml^E^HwK C r- 0mn,isSto "- ^SwSSlS 

Human RighB. The BiH Co^XtSwZ 1 <>4 to 
actons convene the human ri g hte (^^J^Shc^^^ R ^ mMi ^ -f* 



^"jj^uiuugn. 

The High Representative's actions an- r„nt^„, *„ ^, 
(including the app ,icablc H^^2^?.<^ Fra ™ WOrk dement for pice 

mternational law and international agreement "of so S , ^ rU ' C ° f ,aw " Violations of 
of tow and international agreements^ which Ae S oA u ? dei ? niM Ihe w*wt &r the ru? e 
organ l2 ations, and the United Nations Self are founded rCfilODal ^ ec ° n0mic ™ d secuHty 

No Legal BssaiaaftAsaifefeig 

not to review its actions or provide anv ? . ' includlt *S the Constitutional CoJ* 

^lementatlon ofthc H^S Mffi^TO* l 4 « KoX' 
before the European Court of Human Rights and t hi A ™ « u ™" ? lgh Re Presentative has asserted 
junsd^on to hear claims arising ftS/Sf p ^ hflS ruled that the Court does not hate 
engage the responsibility of B^Si 52? R ^ m ^ «d that its *Z^t 

Closure nffft t r>f| P 

lamentation Council (PIC) Ste^^^L* ZZLT? of the Pea* 

the internanonal community for an Ind.fi*:, ¥ ,y su «Sast the intention of some members nf 
cam.*, addition, the ^S^t^SnT" Hi8h R H^-ive anTh" 

mghbghts a. need for closure £& 7 ' M - *M 

Human R,gh„ called „ . ^3?:^^ 

inQlviauaJS who have been removed from their 



p. 27 



law 



ictirns 
If 

exieht of 



positions a forum to seek redre«« tu ■ ■ 

as to whether specific LSrf ^IZl^t^^ "V* h ™ evid ™<* 
violation, are found, the Commission ^ouJd^ Zt , ^ QPP,,Cab]c human ri ^s 1 
compensation for resulting loss or injury " lhe a JW> riate ^medy and the ex 

Conclusion 

r-ar* ^ - ^ * 

needed as soon as possible. Such resolution b as taken on in^ 7 ^ *° dl$CU8s the 
determinaton of the High Representative and certl p SST^" 8 ™^ aS 8 reSU,t ofthe 1!lear 
Steering Board's latest communiques and the ^i C SL ^ J""? 1 "™' as evidenced by the PJC 
to remain and continue to exercis^ the B^tSS^SSSSST ' ^ \ "** ^ ^ 

akd as the first L 

and to address it in a constructive and eSlve mZeT Seno ™ s ofthe current situation 

Please be assured of my highest consideration. i 
Sincerely, 

Kptime Mjnjster.^eoublika Srpska 
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Ci tizen Whose Human ^ ^ v . | 

■ police officials; 

• lawyers for local housing agencies; and 

• officials of public companies. 

parties. These removals ««cSSJta *1 oftm ," el ' holding office in polkal 
notice or hearing, ^ministmiycoXS *" HBh R6 P res «"ative, without a 

fondant, human rights of those ^^^4 



any 
of 



These violations of human riehts bv th* no* 

of the immediate DO st- war ZZZ a "T "!f_ 1 ?» m P*Ky removal powers are not merely rdlie* 
As rece„« ly P os 4 tae^'^"- |< X" after the end of BiH^s t 

from their positions, alleging that RsSS^?^ senior police officials 
Agency of BiH was conducting surveillance ,2 , h°. rSrr, ? '"^Sation and Protection 
Commissioner of Herzegovina-Nerma Cmo? E p ° HimI ° Oonk ». *• Police 
staff of the OM in order to ob J^ C „" >°". ™» threatening international 

Representee banned hoth police offices «£ * ^ s t^±^ *f 

STrc^ r hX^rrra £?* - - 

uaderphmlng the decisions, and no' recouTseTo Zeal Si * * C allegations 

Re Pr«entative\ytt^ decree and removd powers bv the rv„,.K, «-L 

include 598 police ofl££ C ft^fffcL * / freqwent, > and ™«5! No dc« 5X3* 



1 
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S^^f" dedSi ° nS hBVe " immediatG ^ «* -il not retire any jurther 

make allegations of wrongdoing jgainst 
office by decree, often banning h m tad £^1"^ ^ ^ Kn,ove H 
employment. Often there i S not ^^SSL?r 1,°™'. ^ P ° Siti ° nS and P ub,ic 
removed, despite the High Kiprz^vTLZTLlrllT 1 ^ * £ ™ 3t ^ ons 
would usually amouf t to unlawful and even crSaUond UC ***** true ' 



B. 



Violation of Human and Civil Rights Obligations 



civil rights treaties to which BiH is ^7 " u «'°n and all states party to the humaj and 
Constitution, BiH has entered fa to 16 Sman X . 'V^ D ^ 0n AcC ° rds and B ^ 
Convention for the Protection of SLaS RfcZ^* ;« 8t ™*. including the European 
the 1966 International Covenant on ct5 S ^^triental Freedoms and its Protocols; 
Economic, Social and CulturdEU! ' bS - ^ 1966 Covenai /°n 

under the Dayton Accords and B§5 CoStion it 5 e u Helsi ^ i Fi "^ Act. MoreLr, 

international law shall be an Sin? Z lu q T d that "™ he S eneraJ priadplt of 
Entities." 3 mtegraJ ^ art Df th« law of Bosnia and Herzegovina and] the 

Among the legal principles to which Rlu !«, ~ . 

Dayton Accords »™« * virtue of the, 6 provisions ofj the 

• the right to an effective remedy 

• the right to a fair hearing; 

• no punishment without law; 

• freedom of expression; i 

• freedom of assembly and association • 

• nght to free elections; ' j 

• protection of property; and ! 

• the right to take part in public affairs. I 

The peremptory powers of removal used bv the m«u □ - 

of these fundamental principles. MoCer^ne d3Sta TUT**" ^ in direCt c °™*™tU 
places BiH and its institutions in th* Zl^' J f . t0 rcmove Persons from public c 
implementing the High Representative's decisions 10 & ^ ° Constitution by virtue 



■ positions 
of th^ir 



^SiSS^^^Si^^f"^ Agreement, Ann. 4 and Agr Cement on H j n 



' BiH Constitution, An. IlU.b; Genera. P rameW0rk AgTeementj Am 4 



2 
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c. 



Violation of the Stabilisation and Association Agreement 



™££ S fe-E&S^ °f? " - - bf the 

Communities and its Member sLeTXedT^^T Bnd Herzc S ovi ™ and the European 
SAA, under TITLE I GENERAL^ ^008 ("SAA^ ^ 

-to a™/ J C^ r f p^lT^NTl the He '™* 

international law, including full Lon«3 ^ ^«*» »/ 

Tribunal for the former Yugoslav i a^ICTVl T£ ^ Intemational Criminal 
principles of market ecWrnWs reflS^f 2* ^ as wel1 as the 
Conference on Economic CoLerario ^?Jr * document of the CSCE Bonn 
«W police of the pllZT^d f'T ° fthe domestic and 

Agreement, (emphasis added) ^"'^ */ this 

f ^u 8 h the US e of 4 so . 

democratic principles, huWrighSf pnncS Tf W ^ " ff ^ res p4 for 

Moreover, respect for these princE Eh, «f intema&onal law, and the rule of law 
SAA, has been violated t^t^^ST^^^^ ^ ^ ^ 
Representative. They have also been violated bv 7^7 * '"J* decisi ° nS of ^ W 
Communities that are members of th« Z ■ D y "J 8 * ™ membe r states of the European 
(TOO because of%K&£J ofTS*^^/^ ^-tation 55 
These foreign states include the following mtrfiSl? ?^* * USe ° f * a Bonn P^L. 
also PIC Steering Board memkSce SS, „ the E ^°P^n Communities thai are 

— °sv^ t a ^~ e ; t i a r:r bef r a us federai ~* ^ -4* 

instrumentality of each of tho« W ,n adHv "? ^ ^ " d 33 SUCh * COnsti H 
asserted before the court that the £S Re^elt^ ^ ^ ° f ^ High Re *«tive 
-ting as an employee of the fo^tt^uT^m^ * 
it is an organ or instrumentality of the7 foJL s tl, f ° f ^ Hi8h Re ^tative claims, 
a S are the actions of the High ZpLs^Jvl ^ *" a " fibUtable t0 8Uch 4" 
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The Constitutional Court of BiH 



S^TSvefe officii t'viXt^ ? e High Re P res ^tative's use of the Bonn 
Constitution* in the ca S e,^ tmmlmd in Z 

decision of the High RepreseiS 1 J al> tW ° senI ^ officials were removed by 
Operative ^J^TS^^^^^ aS *> °W H 9 adK 
Chairman of the National Assemblv of S.it t ^ Asency in Bar y a L "^a anil (2) 
Party. The applicants were d£^K5S. Sipii ? Snd President of the Serb Democratic 
official, eiective, or a^te t^JSf£g ST ^ ^ ft? dutieS ' ho,di 4 ^ 
argued that the High Representative' i^CfatafEd SS eIeCti ° nS - The 

Convention on Human Rights. had V1 ° iaTed their ri £ hts under the EuJpean 

In response, in July 2006, the Constitutional Court concluded that: j 

^^^S^^^T^ deci f n and ^decisions j 
the Constitutional Court hold Such de^T* 8 ** ?° PSr8 ° nS Concerned ' ! 
the existence of violations of some L^tAnH fi ^^ T° USly raised issuea of 
by the Constitution of BosLI Z h^T ^^T 1 freedofns sa %^rded 
Among others, the ConstSn^r S * OV "? a " d the Eu ™P ea * Convention, 
decisions of the C^en^T ^ im P° ssibili ty to challenge the 
of their rights tS££SSSS^ 8UCk PCrSOnS With ° Ut ^ ! 
The Court went on to hold that: 

within the existing legal svS™ „J V la ° k ° f an effecti ve legal remedy 

pursued ag ai n S t the dect Z B ^r^ Sn ' a and He ^S°vina, which could be 
individuals . . . High ^Preventative concerning the rights of j 

i 

_ 

E. The Council of Europe 

Constuudonil Court's Wjfe decision Council^ 7?. lo >™f". t - ™04, before the BiH 
considers i, irreconcilable £k SSuc pSncipleT Cll^u'T' "*° Asscml "y 
-* to enrobe decisions wi fcout X^XtX, ^at^ir 



* Appeal of Mi!orad Bilblja ct t No. AP-953/05 (8 July 2006). 
See td. at para 36. 
8 See id, at para 77. 
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validity and without there beinc a lecral re™.^ •>» i . 

Commission for Democracy through 2w >>vl2 r * MarCh 2005 °P inion > European 

y mrough Law ( Venice Commission") said of the OHR's decE- 

Sttl^S2W offlcial is a serious tof — ! 

should follow a fair £55 TSTSEf ° rder 10 meet d( ™ratic st *"<^, it j 
and the possibility of a S' a pn efl Tn « . ST - With SUffideilt P ™ f 1 

alleged offence. Incase ofdSstl of elected " ? be rtionate t0 * e ! 
voters are also concerned Z r»£^^ ,mt ^ T ^ rfth * 1 
interference is required P^cularly Senoua j ust if lcation for such | 

The main concern is th n t +k tj. , 

independent court and ihat there \ Rap ^ Mm d ° eS not act as ™ 

*■ pe^%^a J a^H^Jl has no democratic legitimacy 
agenda ... As^Z^'S^^ ^f^' Hs Pf^es a political 
directly affecting the rights ofinrtXZZl , I V™ m ? CCeptahle that decisions 
to a fair hearing o r T e t t t ^ 

independent coj, '^mpnSs a^d) ^ *> ' «• 

More recently, on 3 June 7Q0Q th„ 

European Parliament issued ^ Ke^ Legal Affairs and Human Rights o{ the 
eradicate impunity." This report prov£ ^ rightS in Eur °P e: to 

S:irs S is ^^r ase r ,d r ide - • ■ • s °- ° f I 

Rather than making it even more ^fficult tn IT" justice " ■ ■ ■ 

violations responsible where ftll SS V Perpetrators of human rights I 
mandate, the interna ^ *™5 ""T^ ^ ^^ional 
transparency and accountability^™ * d Set * P ° sitive exai «Pl° of j 

£—£2^ of the Council of Europe wrote about 

their actions, citing the H I afan S ^^ a ™ n,> t0 be heId acc ^ble>or 
exercise executive and Native con^afa 



9 Assembly debate on 23 June 2004 (20* Sitting /. r. 
Report, Committee on Load AffairaariflRiim^-o' ~ ,. 



12 y. ••••rwtiij't para, a, i June 2009 (Doc 11934) 



i 



Oct 15 2009 3:27PM 



PICHRD, KENTZ 8. ROUE LLP 



202 331 4011 



p . 33 



fn h ^tf nd , balanC6S 48 WC require from a democratic government 
international organization, is above the law," 13 government. 



No-one, especially an 



J-t 1 ^ "I* removal of two officials on 

simple truth -that tm^^m^S^^ 1 ^ bating; "[TJhe rule of law i. base^ on a 
or beyond the law." 14 q ' th ™ fo ™ 15 equal before the law and nobody Ii 



above 



II. 



A. 



VioUted ' Tb0Se Fmoni Wh0,c H «»>« RiSht. Have 



and 
Been 



£f *W decisis in which the U 

fundamental human rights W^^S^S^ rem ° Val P ° WBrS 4 ated 

purporting to overrule the ConSonah CouS ^4**™ i^ued an order 
High Representative to be entteTZt^^ J? * ^ The 0rder decl£ 4 
Constitutional Court (or otherS " oTJtZ^bili T n °\ sub ^ cither t0 review by the 
consequences. The order declared I Z^Z bZ^ ^ ^T™ ^ regardless of 
constitutional and international El risht of ^£2, * ? M "° P ° Wer tQ P rotect * e 
Representative are directly or indirect 2fi» i£ ? ^ fte BCti ° ns of 111(5 Hi « h 
being incurred by any in^l^^^WB^ ^ ^ ^ "° is Ca P ab ' e f 

the implementation of its decisions. PCCt ° f any Ioss ° r fl °vving ff-om 

ffid £ ^of la;- 16 " dem ° nStrati0n ° f *™ative> s contempj for 

^S^^^^^ f ^ h order to establish any 
be considered by the Hish R„! ns of the High Representative ... shall 
N*-^ the 

Representative shall be d^ZT- 1 T ° r more decisl °ns of the High 



pf 
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tZZZlVt Srt " thC Part ° f the Citations of the i 
such Decisions of l^fZ^ST^^^^^^l 

SSveT^ ^hL C 2f "7^ • laid d ™ by the High j 
^o^byt^^^^^^ ma f * ™» ^e not, thercfofe, 
may be brought in ^ rf^S S«f «^ no proceedings 

time." (Articled CempSs added) ^ ^ whatsoever at «V 

a« B c uw responsibility of any one State . . . ." (Preamble) 

*K 25?' SETTS S™ te f inJ ^ 

^"•^vc'BUsocrftheB^Pcw^l^^i from pubhc positions by the fiigh 

Court did not decide on the merits of me SUS t£ f 1 ^ * W Herzegovina the 
volated human rights ^ it ^ 

?«K H K~ve filed 8 comprehensive submissiok to 

actions could be reviewable, the Xk Re D re Se n^t °^ ? aV ° id ^ Court Ending thaf its 
to BiH or any other state because ; RepresentatlVe «*«d that its actions were not atSlbuijJle 



t's 



are 



1 ^TGBMris- a^cfe*- ^ 

the European Court. removed officials from having their claim reviewed j>y 



16 Arte 0i ai v. BosmaandHeruwiw, parafl . 26 . 30> ECHR 2007 
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c ^X^iSSS ta block 3,1 ,egaI ~ H *~ 

"vfcw of its removal decisions. The S ^ e ^ e «brt to prevent any kid of 

with n BiH 3 including its court,, Z^dh^l IT^^ ^ ° rdered 
provide a remedy for human richts ck 1 aUthon $: to rev!e ^ its removal decisions to 

the European Court held Z it couTdZ J? ™ S !i J he H ^ Representative asserted and 

^bytho^ol^offfiJLSJ^rT- - ^ detefminC Whether BiH were 
decisions. If the High to^.'^^^^^ of the Hi* Representative* 
does the High Representative oppose the^vTew bv i hwmtl rifihts > *« wh -y 

the Council of Europe, not enjoy the same fbnd^n^I P Co " Ventl0n ° n Hum&n Ri ^* ™d 
states? It is unco„ 8c i 0rjabIe ^h^Eu^Tl "** " ? tize ° S ° f 0ther 

employrnent-^ften banned taMfaftE^ j£SZ T * ren ! u ved ^ Public offic, and 
imnunal due process, or opportunity to appeal ' * ny hcarin «' re f iew > 

III. 



HUn,an W8ht5 V1 °' aUo " s * *« HW R=pr«.n«aL 

In its March 2005 opinion on th* Ui n u r> 

ST iS r-^^Se decTsio^ removal power, the VeAice 

•made aubject to full judicial control »» °l™ statTBd }° *e proper national institutions" Ld 
power being exercised by a non ejected pd^alTuZT" f " Whe ^^on of s^h 

input by an independent body is wrt2SL^^^ t ^'7 P ° asihUity 
Assembly and Commissioner for HumS rSS, r As des ^ bed ab ^e, the Parliamentary 
scholars and experts, have condemned Z£er £lZ Tu ° fE L urope ' al ^S with many olZ 
Bonn Powers to summarily remove tafilZt ™ 1Sh Re P rese <^ve has usedlhe 

have . mechanijm 

regard the Venice Commission in 2005 had proposed 2ft, « ^ l0 °* ^ co ^ 2ed - k tins 
-y to re V1 ew the case, of some ,» BiH X^^cB^K?^^ 



/<J. at para. 98. 



S 
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from the profession. 19 Also in 2005 th* • n 

independent panel of l ega] experts »2° ^Sn^^T^ reCommended String 
ta dd . aadress the High Representative's removals by d, 

CommSnS £ taS^t^. - *»» 2009, the Council of 
accountability. 21 g Cal,Cd for a complaints or claims commission to 



decree 



up an 



B. 



in< 



urope 
nsure 



ST b. e S t abIished Mediately 

■n^i^rtvioi.ttaStaJrtgfc?^ een i ' iurcd by the k h 

The international community $hould establish » n ■ * 

comprised of resected and experienced tatamlLS . m *y e ; dent inte ™ tio ^ commission 
been removed from their public Sons a S t P £ vide individ ^'s who have 

would be to determine whether the TZ of ZVl T icdress : The commission mandate 
nghts law and, in case ^iMSaalTZ^^ISrT^ applicab,e hliman 

commission could be given authority to inuTSLim^ X rCSUlti " g l0SS 0r in J Ur y. 1 The 

of mchvidual*. The commission wou?d be reared Z ZIT ? t0 pr0tect * e r ^ 

genera znternational law, including th ^ law o state ™ tV™™ to acc0rd *^ with 
nternahonal organizations. The comm^i^ ™P°^b4 of 

ocation m Europe and employ the services and 1 h /" , The , Hague or so ™ "eutral 
uistxtution such as the Permanent cS^JSj^S^^^ M < ^ 1 ^ and res P ected 
community have been calling for a mechanism fo L ? T * membefs of * e ^national 
commission should be completed this^T y V * year8 ' *" e ^bli s hment of this 



C. 



in:^:Ttt o L^rprro:r rnationai — * s — 



by 



Annex 6 of the Dayton Peace Accords at Article xm, r^. ■ I 
Rights, provides: ' at ArtlcIe XUh Ogonizattons Concerned with Hwkan 
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individud. wh0 £,„ ^ n f *-«. a remedy is availaWe for those 

IV. Conclusion 

appeal. These HCt iI s of the JSStaSSSJT J P T eSS ' ° r °PP ™"^ to 

Court of BiH and the Council SSiS^K^ rec0£ "! Zed by the Conitftuttenil 
are the subject of the High JtaJSw Omental human rights. Those who 
to the actions of the U R~a. ' ™™ - legal recourse due 

only protect such human rights but also U Z1 ♦ Th ° Dayt0n Peace Accords not 
their protection. To ptovliSZ^^l TP !" t$mational organizations to act for 
Public office or empKem by the S% lndmduaI * who have been removed from 
comm jS5i on must It SiSed S^TT^ *f! ind ^ d ^ international 

unconscionabie and continuing violation f^f^^^ » this 



10 



i 
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P,CARD k ^ntz a Rovve 



October 14, 2009 



Sulta 1200 r' 
Washington, D.C,I 20006 

If I (202) 331-4040 
^(202) 331-4 01 1 



The HonorabJe AJcee r u„ *■ 

^Chairman L ' Hastlxl * s 

Comrrji ss i 0n on Security and r 

234 Ford House Ofi£ B^£° OTtlon ift E ^o pe 

Washington, DC 205 1 5 fi 

°ear Rep, Hastings; 

My iaw firm advises th* r 

Knowing of the USH. Go y ef rmient of Republika 

Government of SUSS2f*iS? * Ught be ^sted t seeTh?^ 3 " rights « BoL a 
Thomas HammXg S d ?w V^ 6 Coun ^ of Eu ™ atf * ch < d from the 

evidence of humarTri^ • J , nlema ti°nal corrosion ^ ■ , ■ ** The G ovemm e ^ i s 

oul to provide 

Please feel ftp.- L 



Yours sincerely, 



Attachments 




S- Donovan Picard 
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RepubilKa Srpska Vlga m Co „„ cil of Euroj)e (o Ba£k HiiBan R)ehu ^ 

October 8, 2009 I 

Rnpresentative ha* removed neaT Stt n™"* Tf" ^P' ™*"'- ™>W 
president., legislators, mayors, and E ovemS , ,i H - i" dud ' nB d ™°«'i^ly elfoted 

company executive. The High Renrese^EZ' h«. , .1 JUdg ^ police ° fflciala - ™" Jwie 

^^L S Z K JSS cd \^'' '> dlVidua,a ' "-'^ods and Rotation,, me High 
underpinning .he saSnt aX 2.7°^ * CM1 ° nge "» 

Representative determines mese dee re e?™ c™d,,,2j Ku- T ^, pr0cesses ^ whicl > «* Hish 
of transparency or rule of law. conducted behmd closed doors without any notion 

^■Ssda: r™ c «rdtsr a ,he - , r ™ dta — *» 

Constitution and human righta 1™* t rT? nSh " as *>W* in the ; 3iH 

continued despite their condemnation to foe S^c f f n ." Pany - Thes8 ^o' 8 if™ 
Venice Commission, the Euroweui Parlia^n^T ° f Europe s p «'^=nt^ Assembly, the 

«d the council «t^T££££ZZ SSSr Ugal Affairs and Hu ™ 4<* 

implementation of the High Reare^t,^- ^ c . 1 ™ cns for l oss or injury flowing from 
asserted b efore the Europ3cS of^ has £ 

lacks jurisdiction to hear c Iaim 5 ari inT^m HiVh P C ° Urt ? M ra,ed " that the Court 
actions do not engage the responsibility of MwotlS^^™ 1 ^' 8 aCti ° nS ^ ^ its 

them to work to establish an independent . Ministef Milorad Dodik "rgfd 

give individuals who hn?l£Tr££^^T- COmm,ssion °'«wpe*od legal experts to 
commission's mandate wouU b^ ?To dete^L k E^T * f ° rUm t0 seck redr ^ The 
violated applicable human rigits 11 and ^ of Shd? * actions 
resulting loss or injury, PrJne Minister nJ? t vlolat °" 8 > to determine the extent of arly 
— -erHamSer^^ **** ™* ^ 

Lm ™^kw d Se*^ *«" " -edy i 

^^«^^d^^^^»*«2~«Wv. *- breached would'givf 
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REPUBLIC OF SRPSKA 

GOVERNMENT 



■mril:kabfnet@vladars.iiec 



No.04/1.. /$& m 
Date: 07.10.2009. 



Mr. Thomas Hammarberg 
Commissioner for Human Rights 

F-67075 Strasbourg Cedex 
FRANCE 



Dear Commissioner Hammarber, 
On 6 June 2009, you wrote persuasively about then*^*, ■ 

^-governments to be held acco3le fafEl^? mt f mat]OD ^ organizations acting as 
Representative (OHR) in BoanfeSS! . if. tl0DS ' Cltin 5 the Office of the Hi*h 
OHR , SSU€ d two SrCTStS? " ™ p3c - 1 ^ th^aay, the 
are contrary to fundamental irimSS£2ESS?R ^ ■? wun » h «iiy. These demons 
of dvilians of BiH. F P es or the Council of Europe and violate the basic human rights 

P-Ide recourse to those wiose 

the 18S ue in detail, but have set forth fhe^n^S^ow W 6 fbjT 

The process was conducted behind closed doSTwS,^ ? PuWiC ^^ent indefinitely. 
De S p;te the severe harm to their liveliS LTr^T ^transparency or rule of tZ 

no opportunity to challenge the alJega^nT ^eSS^ °^ ClaIs ^ re ^^ed no hearint' 
The entire prosecutorial and judicial Wm^ S3 f? d f cisions > no recourse to «3 
proeecutors) was wholly SiunZ^ ^sSce ^atoS? Xffc ^^onaljudg^X 

rtnimitn** or judicial process/or oppoSr^ fo ^ ° r Jwiri * 



VfototfrTM of Basic W,, |PTnn Rjg^ 



International Organizations acting m quasi- 



g ^' <?0c -" lt/t/cnm T f UiTrnrTMrvi7pi l .|M 
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oMWon. of CoLii of 

Constitution, Among the le«al nrinc • l ? Da y t0n Peace Accords and me BiH 
(8) the right to take part in public affairs. elections; (7) protection of property; and 

Council of Europe's Parting Si ^ v ™ ^ c - d ^tion by the 

Parliament's Committee on Legal A^r? S I w »^° e Commi *^ and The EiJ™ 
ate held that the High RepreSrvet remote ^ BiH Constitutional 

the BiH Constitution. Violations rftaStol ST ST 1 *™ the h ™ ^ Protected in 
scale undermine the respect for the ^TlfTt Z w tntemation ^ agreements of so I a 
Council of Europe, other regional Z^UZ^S^^ ^ whXthe 

itself are founded. economic and security organizations, and the United Nations 

No Legal Rerpime Avflfl^fr 

SStS felr?^ W DO ^ course. Hkh 
not to review its actions or SS^S^^^ inc ^ the Carbon* c2f 

before the European Court of Human Rfchts and til r !f u Representative has asserted 

jurisdiction to hear claims arising fi^^ufahP Court j^ ™W that the Court does noX 
engage the responsibility of BiH oroth It ^ZT''* S"? « nd ** its actions If no 
nghts committed over these many years? ^° 18 rBS P°^le for the violations ofhrnnan 

^plemented. THe Venice oSoSS m i be 

the Jigh Representative and uraed sertmo ^ • T ^? rec0m *iended the end to such action bv 
removals by decree. And S 2" ^ ^ paneI of ^ **Pe*s tTXLs the 
"•orclain*^^^^ 2009 ^^^^^ 

J™£^ commission comprised 

from their positions a forum to seek rXl fi ^? individuals who have been r 

of victims as to whethT^ch^ ac^ of ^ e T^S^ 9 ™ dd * to ^ ™ 

£ o7;*^ ations ^^ vioIated a p«w 

extent of compensation for resulting lossT inh^ p l^^f «PP~P^e remedy and fee 
resolution of this unbearable and SLffiigt^ ***** is co ^ed to peace S 
we should meet to discuss the actions ffiEXE po^biP ^ ° f BiH " l ~ 1 "C 



of 
removed 
" evidence 
human 

■the 
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Conclutfan 

In your 6 June article, vou wmt*. "wu™ ■ * . 

legislative control as a surroJe '^3^^?^ (X ?f iSations cx «ci S e executive and . 
require from a ^o^^^^^^ ** same check, and balances « we 
citizens from public office and ™wt£? y * P owe » to ""novo 

Your article closed by obierv^ffi^Jnf Hl 8 h Representative acta without any check It all 
law.'* 1 urge you to Lp vSte^S ^ ° r ^^ '^ZZt 

agonal commissioS to reviewSCttnS^ *" P*" ° f W 
Sincerely, ^ representative s use of peremptory removal powers. 



>publika Srpska 




Id 
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REPUBLIC OF SRPSKA 

GOVERNMENT 



No.04/1.- /09 
Date: 07.10.2009. 



The Honorable Car] Bildt 
Minister for Foreign Affairs 
Kingdom of Sweden 
Swedish Government Offices 
SE-I03 33 Stockholm 
Sweden 



•1/339.103, ftSi 05i/339-l 19 e ^iT^bi , er@vllldn ^ 



Your Excellency, 

J wish to congratulate you on Sweden havine assumed th» p, -a 
wish you every success in this endeavor * ° ftewdency of the European Union aid 

^blCste the commitment of the Government of 

to convey my G^^^^l^^JtT^ M the sa ™ SlZE 

process and to seek the P^StSvLrn ^ ^ threat£nS the ^* 
the ,ssue in detail, but have set fori theta^ points £bw. W * pa ? er settin S *4 

The process was conducted behind closed door/wi*h^ t ? pubUc ei *Pl°y™nt indefinitely 

Despite the severe harm to their nJSS^^S^^ X or rule of law 

ao opportunity to challenge the allegations urtSmta * ^l°^ cials we 5 e «^rded no hearings, 
The entire prosecutorial and judicial system SS (Tkl* f?"™' and no recoursc *° *PP«" 
prosecutors) was wholly ciiumventaHi nee 5ffiS^^ to ^^j««^ 
Representative has removed nearly 200 dttaSTrfSS? ? P ° wers in 1997 « ,he High 

administrative or judicial process, d ««* witta ™tic« or hearing 



Violation 
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Powers. The Presidency of the BinoSmU^nH a p"^ R *P rcs ^ve' s use of the C 
the PIC Steering Board. They hZ^o been v^l^ rQ g e u\ C ° mmi99ion ™ a, *> membLTf 
removal decisions of the High LpreLntetive * BlH beC3USe of ka ^mentatiojn of 

The Sigh "epSt ^ R™QVa| fry n^r^ 

Council of Europe's P«ril«^ZSS? £X?? ^ c ^™o„ by the 

Committee on Legal Affairs «d HunCwihE. aTZr^T^ Kur0peaa ^i^nt's 
Human Rights. The BiH Constitutional Coun h s also naM^TS 1 °J- EUr ° pe ' S Co '™^oner for 
aCUOnS C0ntrave - *■ human rights proSin'be SSSSSJto?* H"* 
The High Representative's actions are contra™ to rh* I 
(including the applicable Human ^l^ J^T^ F ^ work Agreement for PeW 
prmcjp es of international law, theCeteignty of BH T/,? ^ affi ™ to 

utternational law and international agreement fof so Lei „ , , ^ ° f law ' Violations! of 
of law and international agreements upon which the S «* ine the res P ect ** the rule 
organizattons, and the United Nations itself are founded ^ economic and security 

No Leqq| ft,™^ ^IjUj g 

before the European Court of HiuZSff « J^rTu^ High Re P^^^^eha^3 
jurisdiction to hear claims arislngTro^ thf H k* p haS fuIed that the c «"« does not nave 

engage the responsibility of BiK^or other Ltef Representative ' s ""Ion, and that its X" do n ^ 

Closure nf ft* rmo 

accession may continue. This step Kfil5t£? * ro ^™^ $ 

nghts by the High Representative UnSatdv H rUrther vioJatio ™ °f taafr 

Implementation Council (PIC) St^ri™ " onu " atel y< , the ™°st recent communiques of the P»„Z 
the international c^uAitlfor T^^**™?* ** ^nUonT^Lln^^ 

office In addition, to^^J^^^***™ ° f *• f ^ h Rcpt^KTSS Th° 
highlights the need for closur, ofS ffigS ^e^sentaTe ^ * *" ^ ^-tativeZthef 

I 

unpWnted, The Venice cCSon^ome fcS * ^ by *Wentative must be, 

by the High Representative and^gTsX t jl^^"?™?™ the end to ™<*> ^ion 
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positions a forum to seek reHrpea tu 

as to whether specific actiorTof ihe H^hT^T^T'^ , W ° uld be t0 hear e videa C e of vfctims 
violations are found, the <Z^tSS"S^^^ ^ bto h ™ 4 " 
compensation for resulting loss or injury. determin * appropriate remedy and the extent of 

Conclusion 

The Elj has 

.ceded as soon as possible. Such resolution 's taken on J* , meet t0 discusa the 
determination of the High Representative and mta P ? 1 I" 8 *** 613 3 r6Sll,t ofthe ,ear 
Steenng Board's latest communiques and LwakSSe^ ?"? ^ SVlderiCed b * the PJ C 
to remain and continue to exercise thoSo^ , P^SSS^^ ' ^ ° f the Bo ™ Po ^, 

- d - *» *- L 

and to address hin a constructive and effect «Z£ sen0Usn ^s of the current situation 

Please be assured of my highest consideration. 
Sincerely, 
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I. 



■ C i ^ps Whose H„ ma n E..H,. p „ T ,. ,„ V |n|at ^ 

RePre«(.n^ t iv f3 |y,„« R..,. r ega , R .^. a L -»— ! 

E«pfc POlWo " T " c «« to «™«v, Individ,,.,, from Public offic j and 

• police officials; 

• lawyers for local housing agencies; and 

• officials of public companies. 

notice or hearing, administrative or Z Dmee«T5 * R 'P res ««"i«. without , 



any 
of 



These violations of human riffhts hv th» 
of ft* immediate post-war yet Z^l^ZZZlT^ P T n ^ " 0t 4- 
war. As recently a, 6 June 2009, the hKmwKSE ^ "** *" 6nd ° f BiH ' s civiJ 
from their positions, alleging ^ Ra £ J* R ^ e J^^^ two -enlor poJioo offfeafa 
Agency of BiH was conducting surveUlance aSs^ the <^ J iT^ 8 **™ and Section 
Commissioner of Herzegovina-Neretva Canton Tth. R ^ ■ HimZ ° Donko ' Po1 » 

staff of the OHR in order to obstruct an^aui^ ! A WaS mternatio ial 

tentative banned both police &^^tSS^ * 4" 

underpinning the decisions, and J „ SSc to S^?^ 1116 allegatioGs 

^ed doors without even a pretence Sft^d 
! This nu b d _ 

Repr^enS^vw^rel^crto S B^rS^ 2*?**°^ decree and r emova] powers bv the - . „.]. 
include 598 police oStC^^ 1 ?* ^^-^MdiKE tlSll 



1 
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SSKS-r" d6CiSi0nS haVC •** and wiil not require My ^ 

^WWA^ t0 ™»» ^tions of wrongdoing igai„ 8t 

office by decree, kJTemhg h m ind Sv ?" °' T ™ Ce ' and then remove 
employment. Often there i 'not ven ^2?tS2^ ^S^. ^ P ° Siti ° nS and > bIic 
removed, despite the High RejwsentSv^vta^StJ led lu aCtl °" * SainSt the Pf™ 9 

would usually amount to unlawful ^d^Sn^n^ ^ them ^ * **> 



B. 



Violation of Human and CiviJ Rights Obligations 



^th^m standards of human and 

civil rights treaties to which BiH LToartv A, Um0r \ and f 11 stete * P^rfy to the human and 
Constitution, BiH has entered in to ifSL T^- m lhe Dayt0n Accord * ^d the^BiH 
Convention for the Protect on of H^ eXT^ ' mcl ^ the EuXan 

the 1966 International Covenant Sl£j ^f^™ and its Proto ^ 

S5ES- - -« «- - 

• the right to an effective remedy; 

• the right to a fair hearing; 

• no punishment without law; 

• freedom of expression; 

• freedom of assembly and association- 

• right to free elections; 
■ protection of property; and 

• the right to take part in public affairs. 

SSfflSSSm are in direct contraventjon 

Places BiH and its institutions in ^l^i^^^^^^ *™ pubH ° P osi 4 s 
implementing the High Representative's Sionl 8 C^tution * virtue of thfir 



^^Z S F^ q Ta^L^ x ? EneraJ Fram6WOrk A S»«-nt, Ann. 4 and Agreement on Hurjn 
3 BIH Constitution. Art. fflj.b General FtTOrorit Agrsement> Afln , 



i 
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Violation of the StabHisatlon and Ablation Agreement 



p££ £ far 'l^r^TL*™ is also in K ^ 

Community and its Member sSTSLi^J^T "f^ ™ and the European 
T ^LE I GENERAL mVcfp n LES a t Se^rovidls: 2 °° 8 ( " SAA " )J The 

Jtofeflbii of Human RighrZ ltlT f, ^ '» the C °™«tionfor the 
Act and the Chart" o TpaTfor n T I * ** ***** Final 

international law, tL^T^tcoo^ZJ^T TT^ f ° r * \ 

Tribunal for the former YufosTavi nrrvT 7^ ^ Intern ationaI Criminal 
principles of market economy Is efSl S* as Wei] as the 

Conference on EconornTc CoLlt- , Documen t of the CSCE Bonn I 

external polut oTSe p JtZT ™' sha "f°™ of the domestic and 

Agreemen^^i^ *"* eSSeMi ° l of this \ 

The High Representative's removal nf ^ t i 

called Bonn Powers is cobS? to tSes C ^dS^^J^" throi * h the Use of 4 «* 
democratic principles, humaTrighf VncS "f ?nt ^ " f"? SAA * namel >' rcs ^ ct ^ 
Moreover, respect for these principles ^"f 10 ™ 1 law ' and *o rule of law. 

SAA, has been violated b ? S3 P £au S B ^. obU ^ ^ 1^ K- 1£ 
Representative. They have* also been ^ violated ^ bvT^^ ", ° f de ° isions ° f the W 
Communities that are members of the Steeri^ ft, c ° rt * m u memb " states of the Euroj>ean 
CTIC") because of their end^^^Zml S Im P lcme «^on Council 

These foreign states include the foUowi™ ™S? 8 Representative's use of the Bonn Pov> ers 
also PIC Steering Bo^Z^^^^'rf^ Communities that £ 

instrumentality of eih of *oTXTl l7 1 * ^ ^ " Such U ^Itutes an 
averted before the CO urt that Z i Ret f ^ ! ° f Hi * h ^sentative 

-ting as an empioyee ottnTfore £££ 77ZT^ ta WS ° fficiaI Ca W is 

it is an organ or inst^entality ofTeS L I ^ ° f High ^^tative claiL, 
as are the actions of the fij T ' * ^O^* to SUCh «£ 
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D. 



Tbti Constitutional Court of BiH 



Powers to remove ,Sto offices JESSIE f° High R <* re ^tativ e > s use of the Bonn 
Constitution.' In JL cJ^^^^dB^^ ^ **™*» guaranteed in Z 
decision of the High Rep JSLtiSl torn Aeif r^ ■ ' tW0 s . eni0r officiaJs ^« remojed by 
Operative Administration of EThSEaS ^iTC .fT" 1 38 0) Hea 4 f the 

Chairman of the National Assembly of ! &i^ Un<y ^ y in Ban > Luka (2) 
Party. The applicants were also baLd fr! S ¥ a ^ President of the Serb Democratic 
official, elective, or appointed ^hTt^S* ^ ™ d «™> ho H «V 

^gued that the High Representative' dSo h ' 1 ™mg In elections. The applicants 
Convention on Human Rights * d VIolated their ri 8 hts u ^er the European 



In response, in July 2006, the Constitutional Court concluded that: 



SSSfc^ «*» ** --ilar decisions 

the Constitutional Court ho ds tha FiSfi ° nsec > Uences f °r the persons concerned, 
the existence of violations o .ZtdT?^ 'f^* raised issues 

by the Constitution of Boani S ^Tf ffeedoms sa %^rded 

Among others, the ConSo na f cSSTT ? .? Ur ° pean Conv ^°n. 
decisions of the High RTpWtative W. , lm P°^^ility to challenge the 
of their rights and iKS f^edom J " Pe "° nS With ° Ut any protecti ™ 
The Court went on to hold that; 

E^Z 6l C r^ r - 6dy U " d - A ^ le " of the 

within the existing ?e« ^ o?^ 6 t0 J f£° f * n effective le ««' »^ 
pursued against toJS&^to iESfi^ ^ovinz, which could be 
individuals . . , B 6 Hlgh Re P res ^tative concerning the rights of 



E. 



The Council of Europe 



Constitutional Court's Bilbija decision (WU^lTf ^ In 2 °° 4 ' before the EiH 
considers it irreconcilable with icS^S^^^, TuT* Asse ™'y 
able to take enforceable decisions ^ftSSSLSS ^ ^ Repfesentative s ^uld be 

uiuui oeing accountable for them or obliged to justify their 



s Appeal of Milan* Bilbijn « aj, No. AP-953/M (8 July 20 06) 
See id. at para 36. 
8 See id at para 77. 
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validity and without there being a legal recourse » 9 Tn , .u u ™ 

Con_ fof Democracy ^ i J -cJ^j^^^J^ 

as» f ciaI ^ a s - ious i 

should follow a fair hearinc bs Z^' to meet democra tic standards, it ! 

and the possibility of a SupLal The" IT" P"" 1 * With SUffici ^ P™' ! 
alleged offence. In case . dEEl of LT^™ ^ t0 be ^P *'™*" to the 
voters are also ^n^J^^^^^^^^ ^ 
interference is required... Particularly serious justification for SU ch j 

The main concern is . . that th#. o 

independent court and that there is no Repr f s f ntatJVc not act as an 

deriving from the people o/ fZ^l f^ ^7° ! 

mattiroTpZcMe uV ^'"^ He political 
directly ejecting the rights of iJlll ft I f™ U " aCCeptable that d *™™* 
to a fair hearing or at leZ ^l % "Political body are not subject 

impendent coJ, « (Z^^^ ° f *» ^° C ™ ™* ^rutiny by a, j 

More recently, on 3 June 70flo tu n > 

^^.'^^^^^JSS^^ k AaUa .S t Humm Ri « hB <4«» 
eraaicato impunity." This report provides: a ° right " in Euro P^ the nee!d to 

Rather than making i even Tor, ^iScult to h dMervo jUStice ' ■ ■ ■ 

violations responsible where TSe H °' d P eipetrat0fs of ""man rights 

mandate, the international communT^ <h ,5 Under intematton.1 ! 

transparency and accountabilityT y d SCt 3 P 08 '^ 8 of | 

*e.r actions, citing the OHR as an 4Se » K 8 m ' S . t0 be hdd «*°«»taW. for 
e*erc 15e executive and legislative contr ol ft Sy^S^£ 



* Assembly debate on 23 June 2004 (20 th *i«<„«o , t. 
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checks and balances as we reauire Fr nm = a 

international organisation, is above t J^S™"™* government. , . . No-one, especially an 
Ironically, less than a month before th* t> 

June S>, the OHR Led Z^Z^t^T^"'' 3 ^ removal ° { *™ ^» °n 



A. 



Violated 6 Persons Whose Human Rights Have (Been 

ftadamental human rights protected ^ cSSSSTS. ? P °* ers vi <K d 

purporting to overrule the Constitutiona l cSZ 1 a ' ^ ? gh *W«i*iv« issued anirder 
High Representative to be eSXZ ^ n.S r 8 ^ bey0nd ' Thc 0r <^ declare the 
Constitutional Court (or cS^^S^L ^ <*her to review & he 

consequences. The order declared ! tha t Z , *Z£ M OTS taken > ^dless of Lir 
constitutional and international legal rightf of £ S3 n0 P ° W6r to prote « 

Representative are directly or ir^IireX Tt kL rl ?"? WhWe the actions of the High 
being incurred by any JtutfcS^ o? B^l ^ """J* that n ° liabili * is «pab e ff 
the implementation of its decisions' ^ reSpeCt ° f &n > ,oss or injury flowing 

! 

hu^f^*:^^^ 1 - °««on S .ra,io n of ft. High Representative eontentptjfbr 
"Any step taken by any institution or authority in miwi i„ a . < 

"[A]ny proceeding instituted before any court in rn;wi u- l L i 
e*pre Ssl y giv e sWs prior 2CS^tSSS5* ™ ! 
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S ^St? iTt "if?. 10 "™' » «« <* «» 'nations of the 
»uch Decisions of tofflrf , ,T S ' e " h f dlrei;tly or '"lircotly, from 

justiciable by A ?fBM il??^ """f^ "° d "* n0t ' thcrefore > 

may be brought fa, reject 5 duties hetof bef" ^ "° 

time » (Article 4) (cmphui. addS) ^ WhatSOCVer at a ^ 

"[T\he High Representative is not in anv wav acermnfshu t„ - 

o^o, msog0 to -^-w^^rsfr.^.ss^x 

^P"»<^v e -,u KoftheBam ^^ B In ^^ fl^n.Pubte positions by ft e & igh 
Court did not decide on the n,eri«7f the data Z * V' *f" ' W *»*>»*«F *e 
vioiatedhutnan rights. Rafte, fc fc^t?£^S ^SSi JSSLSS^S^S^US«r^2^^ , - , — 

»fSS Sb^M^SES?" 3 "S^—"" subn^dn to 

actions could be reviewable, ft Hteh RmrSSS^ 5 "■ ° U ,he C ° U " flndi "S th " ic 
to BiH or eny other state because Re P resrati "'^ argued that its actions wsre „ ot attribuW 



the 



the European Court. amoved officials from having their claim reviewed [by 



' Berie et a! v. Bosnia and Jfe rzegov/na> pariia . 26-30, ECHR 



2007. 



2009 3:34PM P I CARD , KENTZ 8, ROUE LLP 202 331 401 1 



p . 53 



review of its rtmo^decisions ^effiSSl.^ ? ! e 7 ry / ffort * P rev ™t any kind of 
within BiH, including its courts should hav/ % It ™ a " d ° fdered * at institut ^ 

provide a remedy fpThumto rS* da ™ J I ^on^to review its removal dedaihs to 
the European Court hS I ft^STrt «^ "i - ^ * gh Re P rese "^ asserted and 
injured by the violation of S/LSTriSS^I^? BiH dtizens were 

decisions. If the High RepresentatTv?^ S» , ^P 1 ™^ " of the High Representative's 
does the High Repre^tatWe opS Z ^Ztl T?* 8 Pr ° teCted human fi * hts . then why 
cozens of BiH, a sovereign ^taS member to ^ Inde P e " de «t judicial body? Why do the 
the Council of Europe, not enjoy £ ^^1^ Co »vention on Human Right and 
states? It is unconscionable Sat citizens wi^T u nghtS as citizens of other member 

employment-^ banned tadSSJ £ BI f ?° * rem0ved from P>*Hc offlcl and 
minimal due process, or oppor^ to^ ^ ^ Whh ° Ut ^ heari ^ refiew, 



In its March 2005 opinion on the tj^u d 

Commission called for Jw*. Representative's removal powers, the Ve 

"made subject to fulftuSc L, S^' ?" proper national ^tutions" 

power being exercised by anon elects D Mt^TT ^ ** " [tJhe of, 
any input by an b£3^^ possibility of appeal 

Assembly and Commissioner for »Bn«?w52rfiS! r d , es °" bed abov ^ Parliamen 
scholars and experts, have eonderSX u-Tu' of Euro P e ' alot >S with many o 
Bonn Powers * summary™ has used , 

^ been violated must have a nu 

regard.the vJ^cSE^^S^^ been long recognized." In 

** to review the cat 



Vepice 
and 
such 
- and 
Parliamentary 
;her 
the 

' immediate 
to 



mechanism 
this 
special 
bans 



17 



an 2355 feat: STiFT? io * - * °-""4* 

"/of. at para. 98. 
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B ' ter 1 *™ 1 * internat,onal commission should be established immediately 

to provide recourse to parties who have been injured by theTS 
Representative's violations of human rights * tl,e ! High 

2X£S5^^ an , ^rnationa. commission 

been removed from G ^ubS^SS?« ^ ^ T StS to P £ vide ^dividual* who have 
would be to doC«Xt5i^^^ o ^TS- IT 14 rCdreSS " The co ™^i°n mandate 
rights law and, in case of^l^Td!^ ^* Re P resentative Elated applicable human 
commission could totSSJ" ^ ° f l08S 0r The 

of individuals. The SJS^^d^reSrS C ST"* -° Pr0teCt rightS 

general international law mdudino fhe w if 1* decisions in accordance with 

international organizations'. ^SfS^J^J^i^S!^ ******** of 
location in Europe and emolov fta inn a , , HagUe or some other n<!UtraJ 

institution such ^ SiSS^^^ S^SSS"^- u° f "* ex P erienced ««* »»pU d 
community have been Sg for a £ Z ?T ** membera of * e ^mational 
commission should be compkteTthisTear * yCarS ' the cstab,ishm ^t of this 

c Sisfs.? £ o^ p— :r nawi co ~ n * — * 

2SC profit Dayt ° n PeaCe AC00rds " at Article ™ : vitk nlan 

SSs'S nL^^l^ th6 United Nations Commission on Human Rights the 
° SCE ' ^ Un " ed Natlona Hi g h Commissioner for Human Rights, and other 



64th pl^ session, p 8re . £ oS?5S oitoS aSS^FfcSi** * *" Veni " C °™^4 Its 
High Representative'* suprxm, banned 598 ?*?S2ffc r m lS^f^-f ™ k For0e ' withi the 
Tentative strong resisted any review £ dSi^ Sn? dCCOrt,fica,, ° n pwe8a ' Thc *W 

Commission at its «- plenary sef^, p^ 9 f (V^e 1 i-T 2 mJI^T^"^ by the V 4*» 

y090608_en.asp. 6 June 2009 . at www.CDe.int/VcDjnmissfoncr/Viewpoints 

i^ai t K P ^^^^ con - i5s ^ ™ «J its 

existing adjudicatory bodies. ^pean Court of Human R lg h tSp the BiH Constitutional Court, and otf,™ 
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^uabwhoHXntaS^J^i^"" a remed y <» 'vltabb for th™ 
IV, Conclusion 

appeal. Th eae actions of S ^ . ?? ' or J«dici a l pro cesSj or opportunity to 
Court of BiH and the Councfl rftoS^SS? ? ^^If^ * the Constitutional ! 
are the subject of the High CSw,^ 08 ? 1 human rights " Those wh ° 1 
to the actions of the High l£ J* 8 P , reS6ntly have no ^^1 recourse due 
only protect such human rffi? bTahn SifT"* ^ The Dayt0n Peace Accord * not 
their protection. To P-vid^ to act for ! 

public office or employment by th Hteh ^ ilS?? 1 ° ^ been remoyed from 1 
commission m Ust be established teSTSS mdependent ^cmatio nB l | 

unconsctonable and continuing violation of SStSSXr' * ™* ' 
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